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#o the Hon.W.?.Milier,Judge of the Circuit fourt of Lee county,Va.: 


: nan 
Humbly complaining your orator H.l.Flanary and your oraticesy, 


Lizzie Orr,nee Flanary,Rebecca A.Flanary,and Mary Flanary,children and 
heirs at law and widow of Thomas Flanary,deceased;and grand @hildren 
and daughter of Levi Pennington, deceased; the said Rebecca A..F anary 
Heinevam iniant and under age. g sues by hert mess. friend W.L.Flanary., 
would respectfully represent and show unto your Honor that the said 
Levi Pennington in his Lifetime Was, possessed of Mibvio (Gex tan tracy of 
land,his home place whereon he yited:) wer the prosemh ronan or 
‘Dryaen,and the other known as thé Bridges place,neartoe,put not ad- 


gOining the hone place,and North thereof, On the Bridges place there/es 
ru 
Aa spring of water of moderate volummmand sufficiently elevated 


to be carried in pipes to the hone place,and suffictently near to 
be used for farm and fomestic. puxposes on said home plyace . On the 
26th aay of April,i867, the wid hevi conveyed the Bridges place 

to his tv®) sons William and Elkanah Pennimgton reserving the use of 


é 


Pe i? 


« 
water on the same to himself,a copy of this (deed marked 1 ia filed new 
herewith as part hereof, ° 
She said Hlkanah and William Pennington conveyed these same 
Janas wherson the saidiispring is situated to William Yeary by deed 
bearing date Oct. 29,2670, with covenants of general warranty ,in whieh 


they made no reservation. A copy of this deed marked 2 will also be’ 


founda Pilea” herwith,as part hereof. William Yeary by deed bearing date 


on the /% day of -flers 18 // ,conveyed these same lands to S.C ,Stal— 


lard and by a post script thereto attached undertook to reserve a 
usé to the water thereon in favor of the said Levi.A copvy of this 
deed marked 6 is also filed herewith as part hereof. The said S. 
fed by. deca, bearing. date..on the ./2 “day of 138 7% 7 con 
‘ 
veyed these same lands to’ the said Thomas Flanary with a similar 
post script added to his said deed. A copy of this deedj/is also filed 
herewith as part hereof,marked 4, 

Yhus Matters stood when on August 6th,1678 thefsaid Levi 
Pennington conveyed to the said Hlkanah Pennington the home place and 
whatever right ‘thr the said levi had,if any ,which he conld con- 
vey, to use water from the said Bridges plece. A copy of this aceds 1s 


herewith filed as part hereof marked 5, 
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By this last conveyance it will be seen that the said Eifanah i Oe 
the first time became clothed with the said water right which he had 
theretofore conveyed to William Yeary by deed with covenants of gen- 
eral warranty. This covenant as your complainants are advised runs 
with the lanéd,and inures to the benefit of the holder thereof; saq,as 
they are advised,the said Blkanah,having conveyed said vater right 
when he did not have title thereto,when he afterwards became clothed 
with that title it instantly vested without further conveyance in 
his grantee or his vendeec absolutely,and thus by pperation of law , 
Said water right became absolutely vested in your complainanys; and 
the ‘said Elkanah Pennington has no intergest whatever therein. Notwith- 
standing these plain principles of law and equity,the said Hlkanah 
lays claim to the said watexr,and the use thereof, and the pirotices 
therefrom,as herein after setforth. After alll these several conveyan— 
ces and about the year 1889 or 1890 the Louisville and Nashville 
Rail Road was constructed partky through the Southern edge of the 
home place and a depot was established thereon and the toon of 
Dryden has grown up around it. “he said Hikanah Pennington undertook 
VONg@pmVecy sune use Of Weaver) “from the Bridges springs to sadd Rand 
20ad Company, as your complainants have been informed . Not con- 
tent with this he has entered upon the said Bridges land, constructed 
a reservoiv? at the head of said spring from which nearly the entire 
water is conducted into pipes some several yards on the said Briges 
land,and thence onto the said home place,and on to the town of 
Dryden, where the said Pennington delivers the same to the citizens 
thereof,and for which he charges and receives rents,and thereby turns 
the said water into profits to himself. Your complainants are advise 
that under said deeds the said Hlkanah Pennington has no right what-— 
CVC SCO une wse Joh Saad) waver cavhem On or off lof Sadia: amd, put ast 
they are mistaken in this,then that Zhe has no right to do other thans 
take and use water outof and from said spring; and that he has no right 
whatever to construgt reservoirs and lay pipes and conduct off of the 
said land the water flowing from said spring. Dut if mistaken in this 
view, then that he has no right to pipe use and take away any more water 
than what is necessary for the use of the home iia ere he cannot sell 


CM MOGEcOnvycyerht LO the wee of any one except himself for the farm 


o 


whereon the said Levi. 





&, e- 


resided. Much of this water is used off of said farm and on otle r lands 
"he deeds under their peruliar language and the unusual and uncer-— 
tain course candieffect of the conveyances creates a cloud over the ti2 
tig and greatly interfers vith the free use and 6njoyment of your i 
complainants property,and would materially lower the price thereof, 
should the said Pennington’s use thereof os claimed by him be found 
CO) De) Miiksm moti. rents and profits of said water is derived from 
nuinerous persons and has been running&es for some time and involves 
matters of long and complicated accounts,and the same is being thus 
daily used by the said Pennington,owing to this fact, and the impossi- 
bility of a correct ascertainment by complainants of the amount of such 
rents and profits,they pray that the said Hlkanah Pennington be en+ 
joined and restrained from renting,selling or delivering to the cit- 
izens of Dryden or any other person or persons by pipes or other- 
wise any of said water,and that he disclose and make known hownuch 
he has received therefor antl from whom and when received; that he be re 
required to take and remove the pipes,reservoir and other workéoff and 
throm said land; that a decree be rendered making clear and specifi¢ 
your complainants title,and fully and clearly aefining the said Penn- 
impg@ton’s right,if he has any, to the said water. 

TO this end they pray that BRet the said Hlkanah Pennington be 
IMaade the party defendant to this bill and that he answer the same, but 
not on oath,that being waived; that the injunction and relief herein 


prayed for be granted,and such other esd further and general re- 


} 
Laven aad the complainants may be entitled to receive. 


May process issue,directea,&c., and your complainants will 
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Pile anate tsi tis 
Tay Chancery 


Yefendant. 


Yonorable W.@.Miller, Judge of the Circuit Court for | 
hee County, Virginia: 

"hei answer of Elkanak Pennington to a bill in chencery and 
notice by H.L.flanary and others, praying for an injunction en- 
joining and “restraining this rependent ‘rom using, renting, seit 
ing oc delivering to the citizens of Dryden or any other person 
Byp ps pes no. otherwise, any of the water from the spring on the 
tract described in said bill as the Bridges, 

Respondent is advised that said bill does not disclose 
sufficient grounds to entitle the complainants to an injunction, 
as prayea for in said bill. Fut should other and further ansxa 
swer be required of said respondent, answering he says that it 
is true that the late Levi Pennington, in his lifetime, was WNC 
owner of two certain tracts of land, one the home place upon 
which he then resided,near the present towm of Dryden, the other 
the Bridges place near to, but not adjoining said home place. 
It is further true that there is and: then was on the Pridges mix 
places a Spring of water sufficiently eleaated to be carried in 
pipes to the home place. Put it- is not true that said spring 
was sufficiently near to the home place to be used on said home 
farm for farm ond domestic purposes, without carrying the water 
from the same in pipes from said spring to said home place. It 
is not true that said spring is only of moderate volume of water 
ibut upon the contrary, said spring is a large free and bold run 
ning spring, affording sufficient volume of water for the Bridge 
es farm, the home farm and two or three others of the size of 5 
both, of Satd tarmms:. 
It is true that on the 24th day of April 1867 said Levi Per 


inington conveyed to this respondent and his brother William the 


Bridges tract of land, and in said conveyance, the said Levi in 


jthese words resgerged water on seid tract of land for the wee of 
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the place .hé then) lived ‘on; to wit: "Phe saddvhevi Penangton 
| reserves to himself full privileges of warter on the above con- 
eerea lands for the use of the piace he now lives on forever." 
Tt is further true that on October 29th 1870, your respondent 
together with his brother William,conveyed that part of the 
| Bridges tract of: land, wpon .which said spring 1s located,» to,,one | 
William Yeary, as is shown by the deed, a copy of which is filed 
with the complainant’s bill marked 2. Tit Gls weisite: titel ene 
conveyance is with covenents of general warranty, and that no 
reservation is made. But while is*ititrue that,mo, reservavion 
was made in said deed, yet said Yeary fully understood that the 
said Levi Pennington had made the reservation, as shown above, 
and that your respondent and his said brother were selling said 
land subject to said reservation. Ties Purther Trwver that, wae 
said Yeary and his wife,by deed,conveyed said land to 8.C.Stal- 
ia. In this conveyance, the said William Yeary and wife re- 
served to the said Levi Pennington the privilege of a water rxgh 
right. to said spring, asTis. fully shown by exhibit 3 filed with 
complainant’s bill. It is further true that the said Stallard 
land wife afterwards, to wit, on the 14th day of May 1878, con- 
veyed said land to Thomas Flamary, under whom these complain- 
ames (ete. In this conveyance the seid Stallard reserved to 
Levi Pennington a privilege of a water right to said Spring. 
mieee reservations by the said Yeary to Stallard, and by the soi. 
Stallard to Thomas Flanary, were intended to secare to the said 
Levi Pennington and those claiming under him, the said Yenning- 
ton’s home place, the full right of the reservation made in the 
ideed of the said Levi to your respondent and his brother William 
and respondent is advised that it charges the seid Thomas Flan- 
jary and those claiming under him’ with folimnorice of the pace 
lehat the seid Levi Pennington had reserved the right to use the 
lwater from seid spring on the Pridges tract for the benefit of 


‘said home place forever. This further srve-thet ons ehe Poth: 


day of August 1872, the said Levi Pennington conveyed to Nesayiies 
i! 


irespondent the home place and the reservetion of o® the Water 


- 
iright which he had made and retained to himself in the deed ja- 
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horesald™ It is true that ‘respondent then for the first time 


ir 
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'pefame clothed with said water right. Respondent denies that 

) his covenant of general warranty contained in the deed to Yeary 
ennures to the benefit of the complainants as the holders and 
owners of said tract of land, because in the conveyance to them 
by Stallard and wife as well as in the conveyance by the said 
Yeary and wife to Stallard, said water right is reserved to Levi 
Pennington,and your respondent is extvised that it matters artic 
how strong the covenant may have been in the deed of himself and 
William to Yeary, yet that the complainants are entitled to no 
penefit therefrom above that which is contained in their own 
eer. Respondent denies that his title to said water right in- 
stantly vested in the vendees of his grantee, by operation or 
law or that said water right became absolutely vested in com- 
plainants because even taking it for gzanted that said water 
right would bg operation of law have become vested in his grante 
| Yeary by reason of the covenants in the deed of himself and Wil- 
liam Pennington to Yeary, yet he denies that it became vested 

in the grantee of Yeary or in the compleinents because said wa- 
ter right is expressly reserved by Yeary in his conveyence to 3& 


Stallard, and by Stallard in his conveyance TOM LAME Yost 


Respondent says it is true that he does lay claim to said 
wa ter and the use thereof to the extent that he is now or ever 
has = used the same. That use is for water on the home place 
of Levi Pennington which was conveyed to respondent bogether 
with said water right by the deed of Aug.6th 1872. 

Your respondent will now show your honor the exact situatin 
of this whole matter. Several years prior to any conveyance 
mentioned in the complainant’s bill and while the said evil eren= 
nington was the owner of his said home place and the said Bridgs 
place he put in a line of pipes from his home place up to said 
spring for the purpose of drawing water from said spring on the 
Bridges place to his home farm for all the uses thereof. These 


pi pes were in on the 24th day of April 1867 when the deed was 


m@de to respondent and his brother William Pennington, they were 


also in at the timeshwen each of the several conveyances mention-— 





% 
led in the bill were made. They were in there on the 6thday of 
“August 1872 when he took possession of said home tract under the 
| deed of his father to him. ™hey have remained in ever since. 

These pipes,thus in at the time your respondent took possessiono 
of said home tract, and as they had been in XeSNxERE back throug 
all the time of the making of said several conveyances were €x- 
‘actly the same size in bore as the pipss now in. Respondent 
iwi 111 now show your honor that from the 6th day of August 1872 
up to the present time he has kad said lime of pipes in with- 
drawi ng from said spring the same amount of water that he is nw 
now withdrawing from it, that he has asserted that as a right 
which he has openly, notoriously continuzously and exclusively 

i maintained, and he is advised that even though he may have no 
wri tten title thereto (which he by no means admits) this con- 
ti nuous open notorious and exclusive possession under claim of 
ri ght vests him with an indefeasable right and title to with- 
draw by the means which he is now using, the amount of water 
that ke is now taking from said spring. 

Respondent says that it true thet he has constructed a res- 
ervoir at the head of said spring from which he is withdrawing 
water as aforesaid, but these complainants are the last people 
on earth that should matte any complaint of that fact, because 
in the first place it is a very great inprovement to said 
spring, in the second place, they helped him to erect shaw Salo! 
‘the third place, they are now using it and enjoying as many ben= 
efits from it as he is, but he most emphatically demies that he 
is withdrawing nearly the entire amount of water from said 
spring, but of the contrary he is not taking more than half at b 
the dryest seasopLof the present year, which he believes to be 
one of the dryest in the history of this country. From the 
iIhead of said spring to where uxid the pranch from said spring 
leaves said land is about one hundred or one hundred and ATLA AY 


feet. And there is enough water in said pranch outside of said 


feapoe to supply at least ten SaxKs such farms as that owned by 


the complainants with all the stock water and all the water 


|needed for farming purposes on such farms. 





@ 


It is true that respondent has been carrying and delivering 

| water through his pipes from said spring to some of the people 
in the town.of Dryden. This little town of Dryden is built «on 
the farm known as the Levi Pennington home farm, and he is deliv 
ering water to no person off of said Levi Pennington home farm. 
It is true that respondent has received some rents from said 
water pri vileges amounting in all to the sum of about $100.00 
or, $150.00; put he most emphatically denies that he has received 
any profit therefrom, because all he has received from all sour- 
ces, except for his own uses) will not begin to pay him interes) 
on the expenditure he has made to put in said pipes. But res- 
pondent denies that this water that he has piped to, and is now 
peig used by the citzens of Dryden does any injury whatever to 
the complainant, because as before Enmpiaina stated he conveyed 
saidwater to his dweelling house where all that he did not use 
run out from the pipes and passed over his own lands down to ap 
point between his dwelling house and the said, town of Dryden 
where it seamk. And all the water he is now taxing to the twon 
of Dryden is the excess over what he used for his family and 
farm purposes and was wasted on his own lends before he extended 
said pipes and would now be wasted if he did not conduct it to 
said town. 

Respondent herewith files the affidavits of Goege C.Jessee 
and G.W.Pennington as part of this answer and asks that they may 
pe considered along therewith. Said affidavits are marked "J.C. 
eas eee MUGS erat, 

And now having filly answered respondent prays that said in- 
sla netion be not. granted. 
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Plaantir(es. 
In Chancery. 


Defendant. 


am #2 son of the late Levi Pennington, deceased. 


now 29 years old. T was born as I am informed on the Levi Pen- 


ni ngton home place and I lived there until I was about 


Wrojd xa ly My father had a line of wooden pump logs running from the 


spring on the Pridges place to XHE his residence on the homw ple 


place from the time I can first remember up to" the time ney sold 


land conveyed said home place to my brother Elkanah Pennington, 


| whi ch I see from the deed was August 6th 1872, immediately the 


date of said deed & Blkanah Pennington toox possession of said 
land and he continued said wooden pipes up to about the year 
41891 when he took them out and pit in a line of ironpipes. Up 
to the time said: iron pipes were put in the water was conducted 
only to the dwelling house on the home econ There it was 

tu rnead loose and ran in a branch through # small meadow down 
to where it passes into the branch. After the iron pipes were 
put in the KABKE water in excess of what was used for family 


purposes was conducted on to the twon of Dryden and there used 


by varmdous persons. The wooden pipe at the head of the sprig 


hed as I remember a 74> inch bore for about NOVO CO Feet, then 


ithe pipes were two inches in bore for a distance of some 200K 


yaras, then from there on to the house the bore was 1 1/2 inches 


as I remmmber. T am certain it was not less than 1 1/4.inches. 


Mey father always asserted the right km after the conveyance 


to my brothers William and Elkenah to conduct the water b said 


li ne of pipes to his home place. Elkanah Pennington after he 
became the owner of said tract of land assserted the same right. 
land he exercised that right openly, continuously, and notorious® 
‘iy up to the time 2D heft said place about 5 years ago, and di. see 


ithat he is still asserting’ it. T have noticed said spring 





is carried by the present by the peesent line of pipes, amd I am 
certainthat said spring is in no way injured for farm and family 
purposes and I do not believe there is any more water conducted 
py the present line of pipes than there was by the old wooden 1 
pu in by my father and maintained by my brother until the iron 
pi pes were put in as aforesaid. The head of the spring has 

peen very much improved by the reservoir or basin erected areuond 
alga I do not believe that said pipes in the lowest time of wa- 
ter carries more than one half of the water from said spring. I 
know that they do not diminish the supply of water so as to in# 


j upi ously effect the place owned by said complainents. 


Subscribed end sworn to before me on this, 


Novmmber 1895. 


ds) 
WA *fy7 
CY, t/ 4 V ie CA 1 ao 2-1 








|H.L.Flanary eta als. Complainants. 
Wis. Chancery. 


lkanah Pennington, Defendant. 


SLUfpe at 
Ties (GaCh@ieS SCC hu Ge solemnty ‘that T am well acquainted with 


the spring situated on the tract of land described in the plain- 
tiff’s bill in this case as the Bridges tract, I lived on said 
tra ct of land two years while it was owned by 3.C.Stallard, 

at that time Elkanah Pennington had a line of pipes leading from 
sai d spring to his home. I do not know the bore of said pipes 
Sai a line of pipes in no way interfered with the use of said 
spring for family purposes. Said line of pipes did not diminik 
the supply of water to the injury of the said spring for farm pu 
purposes. T have been at said spring very recently. I find 
‘that MePenntington or some other person has erected araound the 
head of said Poring a brick wall laid down in cement which is 
about three feet by seven feet, which is a very great improvemeb 
on said spring over its condition when I lived there. I notica 
ed said spring carefully, the water at the head of said spring 
where it is used for family purposes is about right inches deep 
and the flow from said spring is about the same now that it was 
when I li ved there. There is an abundance of water running 
off in waste to supply the farm with a great deal more water 
than is necessary. Said branch only runs from 100 to 150 feet 
until it enters another branch which I understand to be the line 
petween said Pridges tract and the tract of land owned by Shelby 


Hobbs. ™he two branches then frow along in the seme channel as 


the boundary line between said Hobbs tract and said Bridges 


tract for some two hundred yards; they then enter upon the 
old France Zion tract of land which is now owned as I am informs 
6d by .CibeOnrr, and“ arLer. passing over that land for a short digs 


tance said branch runs onto the lands of Blkanah Pennington. 


id branch then for some distance forms the boundary line be- 





tween the old France tract and the Levi Pennington home tract fo 


for some distance, It then flows onto the Levi Pennington 


home tract for a few yards and sinks. 








JAMES W. ORR, G.W. BLANKENSHIP, REFERENCES: 


SUD GEICOUR STIS OU i PowELt's VALLEY BANK, JONESVILLE, VA. 
ORR & BLANKENSHIP, See ren at aatntanig ou Vantaa 
ATTORNEYS AND COUNSELORS AT LAW., 
COLLECTIONS A SPECIALTY. 
COURTS: Lee, scoTT AND WISE COUNTIES, VIRGINIA; COURT 


OF APPEALS, WYTHEVILLE, VIRGINIA; UNITED STATES 
COURT, ABINGOON, VIRGINIA. 


Jonesville, Virginia, y:o..-4.<: se ABOVE EK EKER 


----(nis is to eertify that my husband, Flanary, deceased, 


Gnas a. mm. 
Gilead on the ZZ tay or thou age and thet the dates of 


the Ha births of our children are as folhows, towit Lh. Planary 


vas born on nee” o co © day or gh Cate: 7 / that Hlizabeth 


Qu nee Planary was born on the Zz AS day of 


that Rebecca A. Flanary was born on theZ AAay em: 


Given under mf hand, this the (e day 
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Jaines W. Orr, George W, Biaukeuship. REFERENCES: 
Judge County Court, PowrLt’s VaLLEY Bank, JONESVILLE, Va. 
PENNINGTON Gap BANxk, PENNINGTON Gap, Va. 


ORR & BLANKENSHIP, Dominion NavIONnaL BANK, BrisTOL, VA.-TENN. 
Attorneys and Counseciors at Law. 


COLLECTIONS A SPECIALTY. 


COURTS: Lee, Scott and Wise Counties, Virginia; 
Court of Appeats, Wytheville, Virginia; United 
States Court, Abingdoxs, Virginia. 


Jonesville, Virginia, 
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To Blkanah Pennington:- 
You will please take notice that on the Lith day 


of November 1895, at the Court House of Lee County, Virginia,we will 


move the Circuit Court of said County to grant an injunction enjoining 


and restraining you from using water from our spring, and especially 
frou renting or selling the same to citizens of Dryden , Virginia, or 
Other persons and to compell you to account for the rents and profits 
received by you heretofore for the use of said water. 

H. Gb. Planary, 

Lizzie Orr, 

Rebecca, A.’ Flanary, 


Mary Flanary. 


by-- 
Pridemore & Sewell, 


Orr, Blankenshiv & Ewing, their Attorneys. 
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